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84-CRS-10258
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87-CRE-12792

87-CR8-12793
87-CRE-12794

COUNTY OF ALAMANCE

STATE OF NORTH CAROLINA
vE. MOTION FOR APPROPRIATE RELIEFP

RONALD JUNIOR COTTON

Tt ¥ ot Sl Wit

The defendant Ronald Junior Cottonm, through undersigned
Counsel, respectfully requests, pursuant to the provisions of thes
North Carclina General Statutes §15A-1411 2L seg.. that the Court
grant this Motion for Appropriate Relief from the judgment and
sentence entered against him in the above-captioned cases by the
Hionorable D. Marsh McLelland, Judge Presiding, in the Superior
Court of Alamance County, on November 45, 1987. As grounds
therefore, defendant respectfully shows the Court the following:

1. On November 25, 1587, Ronald Junior Cottam was convicted
n:mumtuf!intdtg:unp-, one count of second degree
Tape, one count of firat degree sex offense, one count of second
degree sex offense, and two counts of first degree burglary. He
was sentenced to terms of imprisonment totalling life plus fifty-



four years.
2. All of the charges, and ensuing convictions and
pentences, arose out of assaults on Jennifer Thompson and
B - =uc1ington, North Carolima on July 29, 1984.
Briefly stated, the evidence at defendant’s trial was that before
sunrise on July 29, 1984, two very similar burglaries, rapes, and
sex offenses were committed against Thompson nm:-lt their
homes in Burlington, North Carolina. The offenses were proximate
in time and location. In both cases, the assailant broke into
the home, went through the victim's personal belongings, waited
until the victim awoke, performed oral sex on the victim, sucked
on the victim's breasts, then raped the victim. 4 Tr. T. 113-44,
§ Tr. T. 163 - 6§ Tr. T. 26. Both victims gave a similar
description of their assailant’s clothing, hair, and skin tone.
4 Tr. T. 119-35, 145, 6 Tr. T. 114-16.

3. On July 31, 1984, Thompson and [l viewea a proto
array which included a photograph of the defendant. Thompson
narrowed it down to two subjects and, after between two and ten
minutes, identified the defendant. 5 Tr. T. 33-35, 45, 93,
-unuld not identify anyone because she did not see the

assailant’'s face well enough. 6 Tr. T. 42.

! At the time of the n!!mi,—nm was
EEEEREEES’ 5y the time of dafsadwnt’s trial, Bowever, she
had married and was using the name She will be referred to

B ¥oxton.

throughout this

! pitation indicates reference to volume and page number of
the defendant’'s second trial, which took place in Alamance County
Superior Court in November, 1987.



4. The defendant was then arrested and charged with
burglary, rape, and first-degree sex offense in the Thompaon
case.

5. On August 8, 1984, both Thompson and [ vievea tne
same physical lineup. The defendant was the only subject present
in both the photo and physical lineups. Again, Thompson narrowed
it down to two subjects, and after ten minutes, identified the
defendant. 5 Tr. T. 39-40, 79-80. [ icentiriea anoener
participant in the lineup as her assailant. 4 Tr. T. 17, 26, 6
Tr. T. 130.

6. In January of 1985, before Judge Anthony Brannon, the
defendant was tried and convicted of first degree burglary, first
degree rape, and first degree sex offense arising out of the
assault on Thompson. On January 17, 1985 he was sentenced to
life plus 50 years imprisonment for these offenses. Defendant
was represented at this trial, and in his ensuing second trial,
by Daniel H. Monroe and W. Phillip Moseley of the Alamance County
Bar.

7. Defendant, represented by Mr. Moseley, appealed his rape
conviction and life sentence directly to the Supreme Court of
North Carolina under then-existing Gen. Stat. §7A-27(a). The
Supreme Court permitted defendant to bypass the Court of Appeals
on the appeal of his other convictions and subsequently ruled
that the trial court's exclusion of evidence nr-
identification of another suspect, given the similarity between

the Thompson and -n!!mu. was prejudicial error requiring



a mew trial. §State v, Cotton (Cottom I), 318 N.C. 663, 351
§.BE.2d 277 (1987). Significantly for the purposes of this
Motion, the Supreme Court held that:

(Tihis court has been markedly liberal in admitting
evidence of similar sex offenses by a defendant for the
purposss now enumerated in Rule 404 (b), such as establishing
the defendant’s identity as the perpetrator of the crims
charged. . . . Certainly Rule 404 (b) must be lpzéind in
like manner to allow'a defendant to introduce evidence af
very similar crimes of another, when such evidence tends to
show that the other person committed the crime for which the
defendant is on trial.

State v, Cotton, 318 N.C. at 666, 351 S.E.2d at 279 (citatiomns
omitted).

8. After the firstc trill-l,nnaunc-d thac, after
seeing the defendant being sentenced for the Thompson charges,
she could identify the defendant as the man who raped her. At
defendant’s second trial she claimed chat she had bssn able to
make this identification at the physical lineup, but had been
afraid todo so. 4 Tr. T. 42-43, 6 Tr. T. 44.

9. BSubsequently, on Rugust 3, 1987, defendant was indicted
on charges of burglary, rape, and sex offense arising out of the
assault ﬂﬂ- The charges arising out of the assaults on
Thompson and [llllivere consclidated for trial and defendant's
second trial began in November, 1987, before Judge D. Marsh
McLelland. Aside from the identificacion by the two victims, the
evidence implicating defendant in these offenses was sparse.
Semen found at each of the crime scenes did not match defendant'’s
blood type, although each sample was consistent with the blood

type of that victim's boyfriend, and there was evidence thatr each



victim had engaged in intercourse with her boyfriend in the days
before the attack. 4 Tr. T. 153, 7 Tr. T. 12506, 8 Tr. T. 17, 23-
30. The police found, in the search of the defendant's person
and home, a pocket knife, and Thompson had testified that har
aspailant threatened her with a knife. 7 Tr. T. 48-49. The
police also found a red lgg white flashlight at defendant’s home,
and [ testiried that her assailant used a flasniighe ana
that an orange flashlight was missing from her car after ths
assault. 7 Tr. T. 64-65, 5 Tr. T. 169-170, 6 Tr. T. 35-36." A
woman who knew defendant testified that she saw him riding a bike
near the locale of the assaults in the early morning hours of
July 29, although she described the bike rider as wearing
different clothes than those worn by the assailant. 5 Tr. T.
136-38, 147-52. Finally, an SBI expert testified that a piece of
foam found in Jennifer Thompson’s apartment could have come from
a pair of athletic shoes which were found at defendant's home. 7
Tr. T 170.

16. At this second trial, defense counsel's primary defense
was to ahow thl:‘nnnthu: individual, Bobby Leon Pocle, had
committed both the Thompson and Illllllcrimtu. To that end,
counsel proffered to the court the following evidence:

(a) Bobby Poole, on two different occcasions to two

different witnesses, confessed to having committed the offenses

» father testified that he gave his daughter a red,
not an orange, flashlight, and that the one found in Cotton's home
looked like the one he gave his daughter. 7 Tr. T. 120-22.
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for which defendant was convicted.®

(b} Between Octcber 31, 1983 and April 21, 1985 Bobby
Poole committed a series of offenses against single women living
alone in Burlington which were strikingly similar to each other
and to the attacks on Thompson and [ ¢ ==. 7. €1-65.
Bobby Poole confessed, tﬂthﬂ police, to a series of 16 incidents
invelving burglaries, breakings & enterings, rapes, attempted
rapes, sex offenses, and petty larcenies, committed in the same
time frame and in the same vicinity as the offenses for which
defendant was convicted. Like the Thompson and [ incidents,
Poole's crimes lnvolved late night break-ins, going through
perscnal belongings, waiting until the victims awoke, crouching
by the victims’ beds, oral sex, sucking on the victims’ breasts,
removal of only one leg of the victims’' panties, limited
intercourse, rummaging through the victims’ belongings, petty
thefta, cutting phone wires, drinking beverages from the victima’
refrigerator, and multiple offenses on the same night, committed
sequentially and leading back to Foole’s residence. Foole
entered guilty pleas to, and was pentenced on, numerous charges

‘ The trial court refused to admit the evidence of FPoole’s
confession to Hammonds after a lengthy voir dire. 8 Tr. T.
54-106, % Tr. T. 7-60. Defense counsel did not find out about
Poole's confession to Dennis Bass until the very end of the trial.
Thay immediately moved to put up the evidence, or, alternatively
for a mistrial or a new trial. The trial court found that the
motion was aptly made before the case was submitted to the jury,
but reserved ruling on the motion until after the jury’'s verdict.
12 Tr. T. 32-35, 41-50. After the verdict the court, after hearing
further argument, denied the motion. Defense counsel later took
sworn testimony from Dennis Base, which testimony was provided to
appellate counsel and is attached as Appendix B.



arising out of these assaults. 8 Tr. T. 61-69; See also
defendant’'s comparison chart attached as Appendix A.’

(¢) The blood type from a spot of fresh blood found by
an officer at one of the two crime scenes, which was inconsistent
with defendant’s blood type, was consistent with Bobby Poole's
blood type. 8 Tr. T. 12.1§?.‘

12. The defendant’s voir dire proffer of evidence
concerning the guilt of Bobby Poole for both the Thompson and
-n:hargﬂ was the most hotly contested issue at the second
trial. All of this evidence was excluded by Judge McLelland. 8
Tr. T. 64, 102-03, 9 Tr. T. 60, 12 Tr. T. 50. HNone of it was
heard by the jury.

13. On November 25, 1987, defendant was convicted of two
counts of first degree burglary, and one count each of first
degree rape, first degree sex offense, second degree raps, and
second degree sex offense. He was sentenced to two concurrent
life sentences and a 54-year consecutive sentence.

14. Defendant appealed his conviction and sentence to the
North Carolina Court of Appeals. Defendant being indigent, [N

I crom the Office of the Appellate Defender was appointed to
represent defendant on appeal. Mr.|[J] 2ssigned error to the

* The police reporte detailing Poole's offenses were made part
of the record at defendant’'s trial. For this court's convenience
we will, before the hearing on this motion, submit them as a
separate exhibit to be considered for purposes of this Motion for
Appropriate Relief.

* Bvidence was admitted that the assailant broke an outside
1ight at N hcme, and that the fresh blood stain was found on
the storm door. € Tr. T. 193-154,
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exclusion of the evidence pointing to the guilt of Bobby Poole
for the Jennifer Thompson and [} o:tenses, bur dia
not include it in his brief or argue it on appeal. Mr. -
raised only two issues:
1) whether the court erred by admitting testimony of
defendant’'s former employer that defendant touched two white
female employees in & sexually offensive manner, and

2) whether the court abused ite discretion in excluding
expert testimony concerning eyewitness identification.

The Court of Appeals found no prejudicial error and upheld
defendant‘s conviction and sentence. Following established North
Carolina law, the Court summarily rejected the contention
concerning the admission of the expert evidence, finding that
this ruling was within the discretion of the trial judge. §State
¥v. Cotton, 99 N.C. App. 615, 621-22, 1394 S.E.2d 456, 460 (1990).
On the first contention, a majority of the court held that the
evidence that the defendant behaved in a sexually improper manner
on his job was admissible to rebut evidence presented by
defendant that he was a good employee. While the majority agreed
with the defendant that the age and race of the waitresses was
irrelevant, it found the admission of this evidence to be
harmless error. Jd., at 619-20, 354 S.E.2d at 458-59. Judge
Johnson dissented on the ground that there was a "serious and
legitimate question as to identity” in this case and that
tharefore there was a reasonable posaibility that the erroneous

admission of the co-employeesa' race and ages contributed to the



defendant’s conviction. Jd, at 622-25, 394 S.E.2d at 460-62
(Johnson, J., dissenting).
15. Defendant then took his appeal as of right, N.C. Gen.

Stat. §TA-30(2), to the North Carclina Supreme Court. Since
-h-ul left the Appellate Defender‘s office, defendant
was represented in the Bugyune Court by Malcolm Ray Hunter, the
North Carclina Appellate Defender. Pursuant to North Carolina
Rules of Appellate Procedure, Mr. Hunter was limited in his brief
to the North Carolina Supreme Court to those issues briefed and
argued in the Court of Appeals. See Affidavic of Malcolm Ray
Hunter, attached as Appendix C. On September 5, 1991, a majority
of the Supreme Court found no prejudicial error and upheld
defendant’s conviction and sentsnce. State ¥, Cottgn, 329 N.C.
764, 407 S.E.24 514 (1991). In finding that the admission of
evidence of the race of the waitresses supposedly touched by
defendant was harmless error, Justice Webb, writing for the
majority, specifically eschewed any reliance at all on the
supposed strength of the state’'s case, relying instead on the
slight prejudicial effect of the contested evidence. 325 WN.C. at
767-8, 407 S.E.2d. at 517. Justice Prye, joined by Chief Justice
Exum, dissented on the ground that, since the evidence of
defendant's identity was "less than overwhelming® and the
physical evidence gathered at the scene was "inconsistent with
defendant’s hinud type," there was a reascnable possibility
"that, had the error not occurred, a different result would have
been reached at trial.” 329 N.C. at 769-71, 407 8.E.2d at 518-19



(Frye, J., dissenting).

16. PFursuant to his conviction and sentence dafendant is
currently incarcerated at the Southern Correctional Institution
in Troy, North Carolina.

17. The defendant is indigent and unable to pay the coste
of these proceedings. mu“ defendant‘s Affidavic of Indigency
attached heretoc and made a part hereof as Appendix G.

18. The allegations presented herein at paragraphs 19-30
have not been previously presented, post-trial, to a court of
competent juriediction, nor have they been passed on by any court
of competent jurisdiction.

I. THE TRIAL COURT COMMITTED PREJUDICIAL, REVERSIBLE, AND
CONSTITUTIOHAL ERROR IN REFUSING TO ALLOW THE DEFENDANT TO
PRESENT EVIDENCE THAT BOBBY POOLE COMMITTED THE CRIMES FOR WHICH
DEFENDANT WAS SUBSEQUENTLY CONVICTED.

15. One may reasonably dispute whether the evidence
available at trial more strongly implicated the defendant or
Bobby Poole in the assaults on Thompson lnd- In any
event, it is clear that the trial court's total proscription of
the Poole evidence violated both established North Carclina law
and pettled constitutional principles.

20. The trial court's refusal to permit the introduction of
the Poole evidence violated the defendant's rights to due process

10



of law, to confront the witnssses againat him, and to presant
evidence on his own behalf, in viclation of Article I, Sactions
19 and 23 of the Constitution of North Carolina, and the Sixth
and Fourteenth Amendments of the United States Constitution. In
Chagbers v. Mississippl, 410 U.S. 284 (1973), the United States
Suprems Court made clear 'I‘f:'h.l.t state rules of evidence, including
the hearsay rules, may not be used to keep a defendant from
presenting hie defense. In Chambers, as here, the evidence
excluded involved confessions of another individual te the crime,
and the Chambers Court found constitutional error even though the
other suspect there, as Poole did here, denied having made the
confession. See also Green v, Georgla, 442 U.S. 95 (1979)
{constitutional error to exclude codefendant’'s confession to
crime, even though exclusion consistent with state rule of
evidence) ; Washington v, Texas, 388 U.S. 14 (1967) (constitutional
error to apply state rule to exclude exculpatory testimony of
codefendant). In State v, Alford, 289 N.C. 372, 222 5.E.2d 222
{1976), the North Carclina Supreme Court applied Chambers and
found a due process and confrontation violation because the trial
court’'s failure to sever the defendant’s trial from his
codefendant’'s led to the exclusion of the exculpatory confession
and testimony of the codefendant. The Alford court held that the
test in a case like this one is whether the exclusion of the
evidence rendered the defendant's defense "less persuasive" than
it would have been had the evidence been admitted, 289 N.C. at
388-89, 222 5.E.2d at 232-33. In the instant case, the

1l



defendant’'s primary defense was not only rendered "less
persuasive® -- it was rendered non-existent. £See also State v,
Barts, 321 N.C. 170, 362 S.E.2d 235 (1987) (finding Chambers
viclation and ordering new sentencing hearing because of
exclusion of exculpatory statement by codefendant) .

21. Even looking m.‘.l_hpliuljr at North Carclina law, there is
no guestion but that the trial judge committed error in keeping
out the Poole evidence. The defendant’s lawyers proffered
Poole's confession to Kenneth Hammonds under the residual hearsay
exception of N.C. R. Bvid. 803(24)." In excluding this
confession, the trial judge relied solely on the circumstances
under which it was given to find chat it was *manifestly
untrustworthy*: that Poole was already in prison and that Hammond
was a friend of the defendant’'s. 9 Tr. T. 60. The trial court
did not consider any of the other evidence proffered showing
Poole's remarkably similar criminal behavior, the match between
his blood type and the spot of blood found at thelJJ nome,
and his similarity to the description given by the victims to the
police. In ignoring this evidence, and in limiting its inguiry
on trustworthiness to the circumstances surrounding the making of
the confession, the court misapplied North Carolinma law. 1In the
courts of this state, in determining whether a statement is

' The confession by Poole to Dennis Bass was not discovered by
the defendant’'s lawyers until the wvery end of the trial. The
lawyers, upon being ormed of the statement to Bass, immediately
went to interview him and proffered his evidence after the jury was
instructed but before the beginning of deliberations. The trial
judge denied their motion to recpen the evidence or for a mistrial
without making any findings. 12 Tr. T. 32-35.

12



admissible under 803 (24) or other exceptions to the hearsay rule,
the courts must consider whether the statement at issue is
corroborated by evidence extrinsic to the circumstances under
which the statement is given. That is, a North Carolinma trial
court must look at all of the evidence available, including
circumstantial evidence uqfrnbnrlting the destaila of thes
statement, to see if the statement is crustworthy. See, £.49.,
State v, Sosed, 327 N.C. 266, 393 §.E.2d 531 (1990) (new trial
ordered because of failure to admit statement implicating third
party when statement corroborated by other evidence; citing,
inter alia, Cottopn I; State v, Deapes, 323 N.C. 508, 374 S.E.2d.
249 (1%88), U.S. gert, denied 490 U.S. 1101 (1989) (under 803 (24),
child's hearsay statement trustworthy because supported by
physical evidence of abuse and infection, identification of
dafendant by child, and evidence that defendant had opportunity
to commit the crime); See also State v, Nichols, 321 N.C. 616,
625, 365 5.B.2d 561, 567 (1588) (courts must look at corrcborating
evidence to see if statement trustworthy under Rule 804 (b) (5));

State v, Bullock, 95 N.C. App. 524, 383 S.E.2d 431
(1989) (statement admissible because corrcborated by physical

evidence and testimony of others); State v. Eggert, 110 N.C. App.
614, 430 5.BE.2d 699 {1993) (statement made to prisoner reliable
and admissible when corrcborated by extrinsic evidence).

Further, the underlying theory for the admiesibility of Poole's
confession was that the confession was a statement against penal
interest, although Poole’'s presence at the trial raised a

13



question about the direct applicability of Rule 804 (b) (3], and
the North Carolina Supreme Court has held that trial courts must
consider all available corrcboration in determining whether the
express corroboration requirement of 804(b) (3) has been met.
See. £.9., State v. Tucker, 331 N.C. 12, 414 5.E.2d 548 (1992);
State v, Levan, 326 N.C. 155, 388 5.E.2d 429 (1990). Since the
confessions by Poole were in fact corroborated by extensive
circumstantial evidence, it was error to keep them from the jury.
22. Similarly, the trial court committed error under the law
of North Carolina when it refused to admit the abundant evidence
that Bobby Poole had committed a series of crimes remarkably
similar to the one for which the defendant was convicted. The
clearest authority for this is the first appeal in this very case
-=- Cogtton I. In that case, our Supreme Court made three points
which are dispositive on this issus. First, Rule 404(b), which
governs the admission of other crimes or wrongful acts, is a rule
of inclusion, not preclusion, especially when the question is the
admissibilicy of prior sexual activity. Htate v. Coffey, 326
N.C. 268, 278-79, 389 S.E.2d 48, 54 (19%0). Thus, if evidence of
another crime is relevant for any purpose other than to show the
general criminal propensity of the actor, it is admissible. See
also State v. Moore, 335 N.C. 567, 595, 440 5.E.2d 797, 813
{1994) (evidence of other crime admissible if it tends to support
a jury finding that defendant committed the crime). Second, this
rule of inclusion is broader in sex crime cases than in other
cagses, with the Supreme Court construing 404 (b) expansively to

14



allow juries to hear evidence about a wide range of additiomal
gexual misbehavior by the defendant. And finally, that this rule
should be construed in a like manner when the evidence is
proffered by a defendant to show the guilt of another. In cther
words, if the evidence of Poole’'s bizarre sexual crimes would
have been admissible in a trial in which Poole was the defendant,
then Cotton must be able to present it at his trial. §State v,
Cotton I, 318 N.C. at 665-6, 351 S.E.id at 275.

23. There is no question but that the evidence against Poole
would have been admissible against Poole should he have been
charged with the rapes in these cases. The similarities in time,
place, and nature of the sexual attacks are more abundant here
than in a host of cases in which our appellate courts have
allowed in evidance of other sexual activity. See. £.9.. SLate
y. Coffey, 326 N.C. 268, 389 S.E.2d 48 (1990) (evidence that
defendant masturbated in front of one child admissible on charge
of murdering another child); State v. Boyd, 331 N.C. 574, 364
8.E.2d 118 (1988) (evidence that defendant was found naked in bed
with 8 year old cousin sufficiently similar to charge of rape of
13 year old step-daughter); State v, McEinnasy. 110 N.C. App. 365,
430 S.E.2d 300 (1993) (evidence that defendant brought little
girls to his home to watch I:ﬂl-llt movies and spend the night
admissible in trial for rape of minor); State v. Speeden, 108
N.C. App. 506, 434 S5.E.2d 445 {1993) (evidence that defendant had
raped a woman to whom he had offered a job sufficiently similar
to rape of victim offered a ride by defendant, even though first

15



rape occurred twenty three years earlier).

43. In Cotton ] the Supreme Court reversed the conviction
because the trial court did not allow into evidence a single
identification of another possible culprit for a similar crime,
even though there wae not a shred of additional evidence
supporting this idml;:l.!ia:n}inn. The evidence kept ocut of the
defendant's second trial was far stronger in pointing to the
guilt of another person. The trial court erred by isclating sach
type of evidence offered and thereby holding it inadmissible. If
Foole had been on trial, there was certainly sufficient evidence
to go to the jury. Jailhouse confessions are, after all, a time-
honored form of evidence in our state, dges., 8£.9., State v. Mash.
328 N.C. 61, 399 S.E.2d 307 (1991); State v, Brown, 306 N.C. 151,
293 5.E.2d 569 (1982), and here it was corrocborated by physical
evidence (the matching blood stain) and evidence of strikingly
similar behavior. The Poole evidence should therefore have been
admitted in the defendant's case because it pointed directly to
the guilt of another perpetrator. $See, g.g., State v. McElrath,
322 N.C. 1, 366 S5.E.2d 442 (1988) (error to exclude evidence of
map suggesting possible guilt of other persons in crime; court
describes relevancy standard to be applied in this situation as

*relatively lax").

Il1. DEFENDANT'S RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL ON
APPEAL, AS GUARANTEED BY ARTICLE I, SECTIONS 19 AND 23 OF THE
CONSTITUTION OF NORTE CAROLINA AND THE SIXTH AND FOURTEENTH

16



AMENDMENTS TO THE UNITED STATES COMSTITUTION WAS VIOLATED BY HIS
APPELLATE COUNSEL'S FAILURE TO BRIEF AND AROUE IN THE NORTH
CAROLINA COURT OF APPEALS THE EXCLUSION OF THE POOLE EVIDENCE.

24. The failure of the defendant’s appointed attorney to
bring the axclusion of the Poole evidence before the North
Carolina Court of nppuall_?iulnttd his right to the effective
asgsistance of counsel guaranteed under both the North Carclina
and federal constitutions. Ses Strickland v. Washington, 466
U.8. €68 (1984) (setting ocut standards for determining effective
assistance of counsel); State v, Moomman, 320 N.C. 387, 358
5.E.2d 502 (1987) (same); Evitcs v, Lucey, 469 U.S5. 387
(1985) (right to effective assistance of counsel extends to the
firet appeal as of right). A defendant mests his burden of
proving constitutionally ineffective assistance when he shows
that counsel's performance "fell below an objective standard of
reasonableness” and when he demonstrates that "a reasonable
probability exists that, absent counsel’s deficient performance,
the result of the proceeding would have been different." State v.
Moormanm, 320 M.C. at 399, 358 S.E.2d at 510.

25. While appellate counsel does not have to raise every
conceivable claim on appeal, Jopes v. Barpes. 463 U.B8. 745
(1983) , courts have uniformly held that the failure of counsel to
raise a meritorious issus on appeal satisfies both prongs of the
test for ineffective assistance of counsel on appeal: it

constitutes constitutionally defective performance and it
prejudices the defendant. See, £.9., Orazic v, Dugger, 876 F.2d
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1508 (1ith Cir. 1989) (fallure of appellate counsel to raise
meritorious issue clearly in the record constitutes ineffective
assistance of counsel on appeal); Matire v. Wainwright, 811 F.24
1430 (1ith Cir. 1987); Iyler v, State, 507 So.2d 660 (Fla. 1987);
Johnson v, Walowright, 498 So0.2d 938 (Fla. 1986); Pagpnle v.
Logan, 586 N.E.2d 679 IIL'I:_. App. 1991); Capnsllas v. McEepzie,
236 5.E.2d4 327 (W.Va. 1977).

26. Under the circumstances presented in this case, it was
cbjectively unreasonable for appellate counsel not to brief and
argue the exclusion of the Poole evidence. See Affidavits of Adam
Stein and Malcolm Hunter, attached in Appendix C. As
demonstrated above, the exclusion of the evidence violated then-
eéxisting state law as well as federal comstitutiomal law. The
Foole evidence was obviously central to the defense at trial, see
Affidavits of W. Phillip Moseley and Daniel H. Monroe, Jr.,
attached as Appendix E, and there is no reasonable tactical or
strategic purpose which could have been served by failing to
pursue the correctness of ite exclusion on appeal, and this is
especially evident when the merits of this claim are compared to
the merits of the two claims that counsel did pursue. One,
concerning the exclusion of the expert evidence on
identification, raised an issue on which the North Caroclina
appellate courts have glways found that a decision denying an
expert is a decision totally within the trial court's discretion.
The other, regarding the unnecessary introduction of evidence
that the defendant had acted in a provocative manner towards

18



white waitresses, was based on an isolated incident at the trial
which troubled the appellate courts primarily because of the
weakness of the other evidence against the defendant. And, also
as demonstrated above, counsel's failure to pursue this
meritoricus issue was not just prejudicial to defendant's chances
to win a new trial -- it was fatal to those chances.

III. THE JURY INSTRUCTION ON REASONABLE DOUBT GIVEN AT THE
DEFENDANT'S TRIAL VIOLATED THE DEFENDANT'S RIGHTS TO DUE PROCESS
OF LAW AND TO A VERDICT BY A JURY AS GUARANTEED BY THE SIXTH AND
FOURTEENTH AMENDMENTS TO THE THE UNITED STATES CONSTITUTION AND
BY ARTICLE I, SECTIONS 15 AND 24 OF THE CONSTITUTION OF NORTH

CAROLINA.

27. The entire jury instructicn on reasonable doubt given at
the defendant’'s trial is . attached in Appendix D . At two points
during this instructicn the jurors were told that to find the
defendant guilty beyond a reascnable doubt they had to be
convinced "to a moral certainty.® They were also instructed that
a reasonable doubt is "an honest, substantial misgiving.® This
instruction is therefore indistinguishable from the reascnable
doubt instructions found to be comstitutionally infirm in SCate
v, Bryant. 334 N.C. 333, 432 S.E.2d 291 (1993), certiorari
ﬂ:lnLlﬂ._Ellnhilnl:lﬂ_lﬂd_:!mﬂnﬂlﬂ. 114 8. Ct. 1365 (1994), and
State v, Williams, 334 N.C. 440, 434 5.E.2d 588 (19593).

28. In Brvant the North Carolina Supreme Court, relying on
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Sullivan v, Louisiana, 508 U.S. __, 124 L.Ed. 24 182, 113 S. Ct.

2078 (1993), and Cage v, Louisiana, 498 U.S. 39 (1990), held
that such a defective reasonable doubt instruction is

"fundamental error,” and therefore review of that error cannot be
foreclosed by a failure to cbject at trial. 334 N.C. at 33%-40,
432 8.E. 24 at 295. In W the United States Supreme Court
unanimously held that a constitutiomally infirm reasonable doubt
instruction cannot be harmless error, both because it is
"structural error® and because it means that there has not been
any constitutionally recognizable jury verdict at all. 113 §.
Cr. at 2081-83. pBut gpes Victor v, Nebraska, 114 5. Cr. 1239
(1994) (interpreting reasonable doubt instructions as not
violative of due process). Under these principles, defendant's

conviction must be reversed.

III. DEFENDANT IS ENTITLED TO A NEW TRIAL BECAUSE OF NEWLY
nmmmmmnumrmn
TRIAL THAT HE WAS A SEXUALLY AGGRESSIVE EMPLOYEE WAS FALSE.

23. The prosecution presented testimony at the defendant’'s
trial from Lloyd Byrum, the manager of Summers Seafood
Restaurant, where the defendant had worked prior to his arrest,
to the effect that the defendant was sexually aggressive in the
workplace towards waltresses, and especially white waitresses. 7
Tr. T. 152-155. The appropriateness of this evidence, and the
prejudice caused by its admission, were hotly contested issues on

direct appeal. See parag. 14-15, gupra.
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3o0. Mr. Byrum, the manager of Summers Seafood Restaurant,
had testified at the defendant's first trial and had made no
mention of any sexually aggressive behavior by the defendant. He
had made no mention of any such alleged behavior in his out-of-
court discussions with defense counsel. This evidence therefore
came as a complete surprise to the defendant's attorneys, and
they had no opportunity to counter it. See Affidavits of W.
Phillip Moseley and Daniel H. Monroe, Jr., attached as Appendix
E.

31. Further investigation now reveals that the image
presented by the prosecution of the defendant as a sexual
predator in the workplace was false. Mr. Byrum testified that
the defendant’s sexual aggressiveness was pervasive -- "he was

always messing with them . . . touching them . . . telling dirty
jokes . . . about every Friday and Saturday night . . . [talking
to them] usually about sex . . . ." 7 Tr. T. 153-157. Attached

in Appendix F are Affidavits from three of the women who worked

with the defendant at Summers Seafood: _ -
and | ot only did they not suffer any of this

alleged sexual harassment themselves -- they never saw the
defendant demonstrate any such behavior towards any other female,
If the State knowingly created this false impression, then the
defendant’'s due process rights, as guaranteed by both the
Fourteenth Amendment to the United States Constitution and
Article I, Section 19 of the Constitution of North Caroclina, were

viclated. See, e.g., Miller v, Pate, 386 U.S. 1 (1967); Alcorta
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¥, Texas, 355 U.S. 28 (1957); Hamric v. Balley, 386 F.2d4 390 (4th
Cir. 1967). Bven if there is no constitutional violation, this
newly discovered evidence requires a new trial under the
established law of North Carolina. Given the surprise nature of
Byrum's testimony, trial counsel could not reasonably have been
expected to discover the new evidance; the evidence is not
cumulative; it is probably true and relevant; it does more than
just impeach a witness; and there is a probability that it could
have effected the result of the trial.

WHEREFORE, the defendant prays that the Court grant the
following relief:

1. That the Cburé find the defendant indigent and allow
defendant to proceed without payment of filing fees or costs;

2. That the Court grant the defendant a hearing on this
motion;

3. And for the reasons shown in this Motion that the Court
reverse the defendant’s conviction and sentence and grant the
defendant a new trial.

Respectfully submitted,
This the J.:Z;_Zihy of June, 1994.
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Richard A. Ros
Van Hecke-Wettach Hall C.B. 33B0

Chapel Hill, N.C. 27599-2380
{819) 962-8505

B. 8 Lambsth, Jr.
Hemric and Lambath
P.O. Box 1714

Burlington, N.C. 27216-1714
ATTORNEYS FOR DEFENDANT RONALD JUNIOR COTTON

CERTIFICATE QF SERVICE
The undersigned h certifies that he has served a copy
of this Motion for App ate Relief on the 15A District

Actorney by depositing this copy in the United States Mail,
addressed to: ;

Mr. Steve A. Balog

District Attormey, 1SA Judicial District
Suite D, 114 S. Maple St.

Burlington, N.C. 27253

This the ?’_;y(fﬁl? of June, 199%4.

/Z-—u‘é/df%m\

Richard A. Rosen
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smomaxy or sourtanrTies sETwEEN TEOMPSON/[ AssaviT AND
ASSAULTS ADMITTEDLY COMMITTED BY BOBBY LEON POOLE

I. INTRODUCTION

At Mr. Cotton’s trial his attorneys subpoenaed and obtained
police and court records relating to a series of assaults,
burglaries, and rapes committed by Bobby Leon Poole in Burlington,
North Carolinma. This summary has been prepared in order to
facilitate an understanding of the striking similarities between
the crimes admitted to by Bobby Poole (the Poole crimes) and che
mumunn-umulu which led to Mr. Cotton's comviction. The
facts of the Poole crimes are taken from the police reports which
were introduced as voir dire exhibits at trial, 8 Tr. T. 50, and
salient parts of which were read into the record during the voir
dire hearing, 8 Tr. T. 62-67. The facts of the Thompson nud-
crimes are taken from the transcript of the Mr. Cotton's second

trial.

II. TIMING OF THE POOLE CRIMES

Thompson and - were attacked in the early morning hours
of July 29, 1984. Poole’'s admitted crimes started on January 26,



1984 and ended on April 21, 198S. They thus began before, and
ended after, the mnnp-un.-unulu. Below are the dates of
the Poole crimes and the names of the victims.

DATE YICTIM

1-26-84
9-04-84
10-04-84
10-12-84
1-13-85
4-05-85
4-05-85
4-05-85
4-21-85
4-21-85

III. COMPARISON CHART

Below are set out, for comparison purposes, salient aspects of
the Thompson ] assavits ana six of the socle crimes.

! Poole c to er three other \ril:t:LmB,-
U T e i b pegdd
discussed at the Cotton ET re is no information in the

record concerning these individuals.



SIMILARITIES IN THE CRIMES TO WHICH POOLE CONFESSED
AND THOBE FOR WHICH COTTON WAS CONVICTED

EVENTE LEADING TO CRIME

time-batwean 1 & Sam

antry-pilcked/opensd door /window

did not wake wvictim |

appaarsd at end of bed/scfa
whare wvictim slept

d assaults in one night

ATTACKER'S BEHAVIOR TO VICTIM
sucked breasts

oral sex

intercourse

removed 1 leg of panties
covered victim's mouth

talked to victim

went through v's personal things

VICTIM'S DESCRIPTION OF ATTACKER
light to medium skin tone

5'9 to 62

short hair

! In the sixth crime, a dog woke up and started barking when

the intruder entered.

Foole

| I
o c/E
.G/

- /s -

-l 4/6

Foole

Lenetll 3 /6
Ll 3/6
Cli/e
a2/
i s/6
Ll 3/6
Cdz2/6

Poole

l=— LW
/s
-6

Thczpson/

.2
. /2
/2
L F¥F

| F¥F

hompson [

. /2
/2
¥
=1/2
=l 1/2
=l 1/2
=1/2

Thompscn,/ N

. 2/2
L FIF
L F¥F



victim pnoted or Poole admitted

smoking & drinking before attack [EEJs/s /2
attacker left suddenly - s/s /2

IV. EXPLANATION

As the above chart indicates, there are numerous similarities
between the bizarre attacks on Thompson a.m:l-and Poole’'s
equally bizarre modus pgperapndi. There are, further, some
additional similarities not captured in the chart.

For example, Hhun_ awoke to discover Poole at
the foot of her bed, Poole covered her mouth and said he wanted to
be with her. Thompson's assailant did the same thing. 4 Tr. T.
114-5. Poole tried to kiss - just as Thompson's assailant
tried to kise her. 4 Tr. T. 122. Poole then sucked her breasts
and performed oral sex on her before having intercourse -- as did
the Thmw-lnn..l'- assailant did in both rapes. 4 Tr. T. 117-150.
Poole then gave a fake name to [l and tried to socialize with

her after the attack. 8o did Thompson's assailant. 4 Tr. T. 124-

In the attack u-n_ Poole cut the phone wires

cutside the house just as the assailant did before he re-entered

-a.plrtm:lt. 5 Tr. T. 180, 6 Tr. T. 171-72. mmn-

woke to find Poole standing over her bed, Poole tried to put a

135.

pillow over her face. - assailant did the same thing. 6 Tr.



T. Again, Poole sucked her breasts and performed oral sex con her
bafore he raped her as the assailant did in both of the
Thmpunn- rapes. Foole even stole 3510 from _
billfold -- Thompson's assailant stole $10 from her purss. 4 Tr.
T. 144.

Poole lttnf:lmd_ in her apartment in the exact
game Brookwood Gardens cul -de-sac where Thompson lived when she was
raped. llhr_n- awoke to see Poole crouched by the side of
her bed, Poole covered her mouth and told her to "be quiet.”®
Thompeon‘s assailant acted in a similar manner. 4 Tr. T.1l14.
Although Poole ran out before he could rap-a- because she
"gcreamed like hell®, Poole rummaged through her personal things
before he attacked her, as did the nlm:pnnn-nuilmt. 4 Tr.
T. 143-44 and 5 Tr. T. 176.

When _ awoke to see Poole coming toward her,
Poole covered her mouth and said "be gquiet.® Thompson's assailant
coversd her mouth and said *shut up®*. 4 Tr. T. 114. 1In the -
I crime. Pocle used a cinder block to enter the trailer
window, which is similar to the assailant‘s entry in the -
case. Poole glw_a. fake name, just as he had previously
done in the [Jjassault, and as Thompeon’s assailant did. 4 Tr.

PR 5 b
The assault on ] pegar just as did the assault on
Thompson: Poole got on top of her, covered her mouth, and

repeatedly told her to "shut up". 4 Tr. T. 114. Before he ever

assaulted - Poole helped himself to some orange juice from

5



- refigerator -- Thompson's assallant drank some beer before
the assault. 4 Tr. T. 124-5. Poole r.uld- to shut up or he
would kill her -- exactly what Thompson's assailant said. 4 Tt. T.
114.

Three other crimes, not included in the chart in part III, to
which Poole confessed 3 had some similarities with the
Thompscon I attacks, but were interupted before the victims
were sexually assaulted. For instance, on September 4, 1984, Poole

broke the window at _ residence but she screamed and

he ran away. On October 4, 1984, Poole took off the screen of
I <incow, put something under the window to boost
himself up and then went in through a window and back cut the door.
Likewise, Poole went in the back way af_ home where
she was asleep on the couch. Whan- awoke, she began screaming
and fighting, and ran out one door as Poole ran out the back door.
8 Tr. T. bd.

The above description of the Poole crimes and the
Thompson/[l] 2ssavits exemplify the numbercus details of the
two sets of crimes not even discussed in the general chart which
bear uncanty similaricy. Either there were two identically
deranged, and unusual, sexual assaulters roaming Burlingtom, N.C.,

at the same time, or one person committed all of these crimes.
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

COUNTY OF ALAMANCE B4 CRS 10257

B& CRS 10258

B4 CRS 10259

B7 CRS 12792

R7 CRS 12793

B7 CRS 12794
STATE OF NORTH CAROLIKA

PDEPOSITION OF

NENNIS BAY BALS

L

P R T

HONALD AN IOR COTTON

The depoxition ul Dennis HEny Bass was Laken an
Novemher 0, 1987, bheninning at 4:45 a'rlack p.m. in the
Alamance County Jail, 103 S. Maple Street, Graham, K.C., by

and before Barbara Il. Dodson, Motary Public.

APPEARANCES : .
W. Phillip Moseley, Esq.
1 Conrl Square, N.E.
Graham, N.C., 27251
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DENNIS RAY BASS being first duly sworn in the above

cause, was cxamined and testified on his ocath as follows:
DIRECT EXAMINATION OF DENNIS RAY BASS BY MR.
MOSELEY:

Q Would you state your name please.

A Dennis Ray Rass. )

0 Mr. Bass, my name is Phillip Moscley and | am the

court appointed attarncy of record foar Boenald Junior Cotton.

Mr. Cotton has bheen charged with a first depree burglary of

the regsidencs of Jennifer Thompson in Brookwood Gardenm Condo-
miniyms occurring gn the early marning hourn of July 29, 1984,
in n subsequonl breank in into the burplacry of the hose of

last name |= - now, on Tn'tr- Street, which accurred later
on that same morning. It is my understanding that you have
some knovledge or information about those cases. Is that
correct?

A Yes, sir.

0 Let me (irst get some biographicual information about

you, Mr. Bass. How old are you, sir?

A Thirty=-two.

Q What is your date of birth?

A October 30, 1955.

] What is your soclal security numbher?

A I
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1] And this interview is being conducted in the Alamanchk
County Jail. 1Is that right?
A Yes, sir.
0 Why are you here in the Alamance County Jafl?
A Parale vionlat ian,
(] Whn s your ;nrnir wlfirer?
A Blewie Hedphihors,
Q What are you on parole for?
A Breaking, entering and larceny.
Q Mr. Bass, would you then Lell me what information
you hrre about this matter?
A I was incarcerated with Poole in 198% of August. He

stated Lo me that the erime ColLon had hoon rhnrped Tor and

given time lfor, he didn't do §t’

1 Who didn't do ir?

A Cotton did mnot do it.

| 4] Okay.

A That he woke up ...

) He who?

(A Foole.

A Okay.

] Some time in the morning =and found himself in the

household and as far as like the addresses and houses, he
pidn't say. But he did say that Cotton was not guilty of the

Frime; but he had been given time. And al Lhe time, Poole had




8 Cotron had been tried and convicted ol , was the same crime

® lthar he had dene, that he described to me.

1ﬂ1u What did Poole tell you about ... Did Poole tell you
LU T had committed the crime Cotton wvas convicied of?

12 1A Well, he in so many words, he said that he woke up. .
2 h e wha? Ponle?

Ladll Poole woke wp in Like' Brookwnod Aparimonis. some

" lady's apartment. He didn't know how he got there or nothing
W hike chat. We sald e wondered of f and Lhat is where he ended
L fip at, at Arookwood Apartments. Like 1 snid. as far as the

b ddress, he didn't give.

L Who brought up this subject about Cotton?

« He did hl:lul!ll never knew Cotton nor did I know

' boole entil that day [ was in jail.

n ) Now, Babhy Leon Foole. that is whn we are talking abd
23 & That is who we are talking about.

ol And Bobby Leon Poole told yau Lhai CeiLon did not do
- hose crimes?

Mot been tried. He vas there writing ~n trial and 1 left him
in the jail house like August 3rd I think of 1985 and we lefe
hipped ta Salisbury. And I did nat hear any more frni him
[in:r that time, nor have 1 seen him since Lhen. Like that
Mas the lost discussion that we had. BuL he did state to me

that Cotton was nat guiley of the crime that he commitred.

And from the way he talked it was like the same crime that

ut?
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U] Okay. Now, sre you mware that he did have a8 breaking

A That is exsctly righe.
-
i) That he Poole had done those crimes?
A That he woke up in one of Bronkwood Apsriments and

he said he didn'y know how he pot there when he woke, that |s

vhere he was at, some lady's house.

=

Q Did he describe leaving that house and going to
another house that same night or not?
A Ko, he didn't say anything to that effect. Like 1

sald, all he stipulated vas that he woke up in Brookwood. |
dn remember that. In Brookwood Apartments in some lady's

house. As far ns names and addresses, no.

and entering or burglary 1 should &0y, and an attempted sexus]
nsgault in Rroskvaod Garden Cohdominiums and he left there,
wenl to another place and then was shat by 1he pnlice?

A I think he mentioned someLhing about getting shot
hecouse like I wasn't awvare that You know he had like left
one place 1gd went to amother and got shot.

Q Okay. 1Is the time that he said sbout Cotton's
crimes different from the time when he went into Brookwood
Gardens another time and got shot later on that day and was
Ffaught by the palice?

A ‘Hrl1. | nm vrenlly, ... It in di; Lo me now as far

s like the Limes whether or not, 1ike clore Lo Lthree years -;l.

But 1 do specifically remember him telling me that he did
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wake up., he left some place or anather where he had come from

wondered off or something and he ended up in Brookwood Apart-

ments in some lady's house. Like the crime that Cotton was
guiley of and had been convicted of, they had Lhe wrong man.

And | resember that.

(1] This conversation was brought up by Bobby Leon Poold to
A Right.
0 And a1l Lhe time you were cell mwiex ui the Alamence

County Jail? 1Is that the old jail or the new jail?

A 01d jail.

0 ) And why were you in jail at that time?

A With the same charpe, breaking and entering. Buot
I Bad pot 1 ime an b1, breakioe, el e dmpe andd larreny.,

i) Okay. And Robby Poole bad sot pet been tried as

Tlar ar you knaw?

A lind not been tried.
0 And you left the jail. Why did you leave the jail?
A CGoing to Salisbury. [ had already hecn sentenced.

I got sentenced that Friday, and left that Saturday morning.

Q Okay. MNow, last week, you came into the jail agsin.

Iz that right?

A Right, Tuesday.
Q What happened on Tuesday?
A It was like a probation violation.

0 You were arrested and hrought inlo the jail on
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probation violation and the date of that arrest?

A 24th.

Q O0f vhat month?

A Hovember.

] Okay. And when you came into the {ail on November

24, did you meet someone named Duncan Eric Taurmer?

A Yes.
9 How did you meet Mr. Turmer?
A Well, actually we were in the same cell block.

1 didn't know him personally. but he kpew me. You know, and
that 18 how we got in meet, as well as Cotton: the [irst
time. Well, I had seen him. When [ first come to the jail
ynu know he wnas checking me in and he was pelting ready to go
ta rourt,. And 1 suill didn't know him, hut | had rLthe feeling
that T did kanw him., Then vhen T got apsioirs, the guy was
telbing me, deseribed him Lo me, You koow, | was thinking

the poy was gelting aut, and It wias him.

4] Turner?

A Na, it was Cotton.

Q Cotton.

A And | hod never seen him halore,

f) I mee., You had never seen Cotion helare?

A 1 had never until Tuesday.

0 Okay. Mr. Cotton had his strect clothes on because

he was pgoinpg Lo courl.
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A Right,
Q Not getting out?
A Not getting out.
Q Right. And so you saw Cotton for the first time
Lhen?
A That's right.
) How did you mect Buncan Eriv Turoer?
A In the cell block.
Q In the cell block. Did you tell Mr. Turner this
information that you just told me?
A I might have mentioned it to him after I EOt to

know that this was Cotton going to court and whatnot, I mey
have mentioned it 1o him that thin ix whoi Panle sald to me
in 1985, = .
0 Okay. 17 T understand this right, you didn't know
Ronald Junior Cotton at all wntil vou happened to see him
on Kovember 24, 19877
A Right.
(i} So he is not a friend of yours?

Right. Personal friend, no. 1 didn't knov him
prior.
Q Do you have any hard feelings or j11 will at all

nguinst Bobby Leon Poole?

A No. | don't. Actually the way we really got the

tonversation slarted was that hy marriage he knows my wife anjd
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he was talking about the community that | stay in now and thalt
he had stayed in beforehand, and no, I don't, you know.
Hut just like Cotton that said to me since we got to know onel
another while they were in Central Prison together. Cotton

wanld sny you know how you could Teel womchody was wvatching
you, you koo, yoan could sense that., You wanld loak around
and sece this guy leoking at you. The puy wam standing there,
shake his head and walk ofF.

Q Who would walk off7

A Bobby Poole. But I have no hard feelings tovard him.
1 am just Lelling you vhat he had said 1o me. And it just
dawned on me when 1 got here. you know, hecanpse 1 had no
idea that Cotton had come back for retrinl aL all. And it
junl dawned on me what Robbhy had told me abowl him going and

finding himself in one of these Brookwood Apartments and

after finding out about Cotton's casec and reading it and whagnot.

i} Did Babby Leon Poale tel]l you anvihine else about
any of these other cases or crimes or what he was

charged with?

A No, he didn't that [ think would smount to anything
other than it just stayed in my head that he said Brookwood.
What he said, it seemed like he said he wvake up in this
apartment (&8 where he was at. And Lt just dewned on me,

how could this man leave (rom ane place conscious and end wp

In this apartment. That was what was so puzzling to me.
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0 Hr. Bass, when you get out of jail he}l, do you
plan to go back to work.

A Go back to work, yes, sir.

(1] Where is that?

A J. E. Majors Construction Company.

0 J. R. Majors Construction Company. Where is that
located?

A Highway 5&.

Q In Graham?

A Yes, in Graham.

. What type of work do you do in construction?

A Drywvall and sheetrock.

0 Well, T muppose, Mr. Bams, somchody might ask you
il yuu heard thin hefores uhr'didn‘l you ¢nme forward and

tell somebody Mr. Poole made this jailhouse confession to yod?
A Well, like it was on a Friday night. 1 had mno Iﬂl]
«es Il anybody had come up to me and said anything pertaining
to this, I would have gone on then and said what it was, but
you know 1 just never thought that this man had 1ife and 54
years already or whatever he had you know. It fjust never dlq
dawn on me because 1 was going this way. He had already
heen in Central Prison. | ﬂidnft think it really mattered
then.

A Okay. Is there anything else you would like to tell

us before the court reporter terminates us?
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A That is about all that was said that would be any

use 1 guess.

0 Thank you.
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NORTH CAROLINA )

) VERIFICATION
ALAMANCE COUNTY )

DENNIS RAY BASS, being duly sworn, says that he has
read the foregoing 11 pages in his November 30, 1987 depo-
fition and that the same is true of his own knowledge except
nE Lo Lhose matiers and things Ltherein atated upon informatioh

and belief, and as to those he verily believes it to be true.

2

DENKIS RA ASE

Swonrh to and subscribe
helore me this the
iy ol M;, 1987 .

*
I Rll‘lllrf Iillll'ﬁh

My conmmission pxplres:

12-4-2%
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STATE OF NORTH CAROLINA
COUNTY OF DURHAM

AFFIDAVIT

Malcolm Ray Hunter, Jr., being first duly sworn, deposes and says:

1. 1 have served as the Appellate Defender for North Carolina since
January, 1986. I served as an Assistant Appellate Defender from December, 1980 until
my appoiniment as Appellate Defender,

2 I have been an atiorney licensed to practice law in North Carolina since
1976.

3. [ v o0 Assistant Appeliae Defender in the office from
June, 1983 until February, 1991.

4. M:-mmwmd to represent Ronald Junior Cotton on his appeal.
Hr-pmmdthcmmldwwmu the brief in this case in 1988,

5. The case was decided by the North Carolina Court of Appeals on August
6, 1990. The Court of Appeals found no error but one Judge dissented. Therefore, Mr.
Cotton was entitled to appeal the issue on which the Judge dissented to the Supreme.
Court of North Carolina.

6. Shortly after the Court of Appeals issued its opinion in Seare v. Cotton,
Hr.-inﬁ:imﬁdmcthlthuimmdndm:ﬂiphhpndﬂnndu:mmﬂi:ﬂ
problems. [ reassigned several of his cases 1o the lawyers within the Office of the
Appellate Defender. | reassigned Cotron 1o myself.



7. Upunrnviuwinglhnﬁ]ﬂ.lhmmd‘uul}rmﬁmdthuhir.-hﬂ
assigned as error, but failed to brief, the question of whether it was error to exclude
evidence showing that another person committed the crimes. | was shocked because
this appeared to me to be an extremely strong appeliate issue. | could not think of 2
good reason for Mr [ ot o have bricted it

8. I discussed the situation with at least one of my assistants, [JJJJ
I« considered what steps would be appropriate to take. 1 decided to continue
to represent Mr. Cotton on the one issue still alive in the direct appeal of his case and,
if Mr. Cotton did not receive a new trial on appeal, find an attorney outside the Office
of the Appellate Defender to file 2 motion for appropriate relief alleging, among other
things, that Mr. Cotton received ineffective assistance of counsel by virtue of Mr.

-uﬂurumr:.ii:lhishw:,

9. I wrote the new brief and argued Mr. Cotton's appeal in the Supreme
Court of North Carolina.

10.  After the Supreme Court found no error in Mr, Cotton's direct appeal, |
contacted Professor Richard Rosen of the University of North Carolina Law School and
asked him if he would agree to represent Mr. Cotton in a motion for appropriate relief.
Professor Rosen agreed 1o do so.

1l 1 have cooperated with Professor Rosen but have not taken a direct pan
in the preparation or investigation of the motion for appropriate relief.



1. Based upon my knowledge of this case and of appellate practice in North
Carolina, 1 do not believe that the decision 1o omit the above-discussed argument was
or could have been a reasonable decision. I believe that if the issue had been raised on
appeal the defendant would have won a new trial,

This the 31 day of January, 1994,

b0 I £

late Defender

of the : Defender
1905 Meredith Suite 200
Durham, North Caroling 27713
{919) 560-3282
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;‘-* hSITISFIEB, ENTIRELY

UNDER oug SYSTEM gF JUSTICE,
'Y "NOT GUILTY, "

AT ACCUSED 1g GUILTY,

THE BURDEN OF PROVING GUILT 1%
THE DEFENDANT IS

e | ORDER TO BE FouND wor GUILTY.

'h:r:nnnﬂT.

THE LAV REQUIRps
| YOU DETERMINE,

o [ TRAT GUILT mas mpgy

20 | IS Not a YAIN, IMAGINARY OR II

2 || HHEIFHL B-D-I:I'BT. BUT 15 A SANE, RATIONAL DOUBT,
e 2 | THAT JURY

A REASONABLE DoUBT

= 2 1 REASONABLE

* = [ CBRTATNTY OF GUILT, (
I|
- |




State v. Cotton sl
A REASONABLE DOUBT, AS THAT TERM IS EMPLOYED IN THE
ADMINISTRATION OF THE CRIMINAL LAV, IS AN HONEST, SUBSTANTIAL
| MISGIVING, GENERATED BY THE INSUFFICIENCY OF THE PROGF AND
INSUFFICIENCY WHICHE FAILS TO CONVINCE YOUR JUDGMENT AND
PONDERANCE, AND SATISFY YOUR REASON AS TO THE GUILT OF THE
ACCUSED.

A REASONABLE DOUBT MAY ARISE OUT OF THE EVIDENCE OR
THE LACK OF EVIDENCE. IF AFTER CONSIDERING, COMPARING AND
WEIGHING ALL OF THE EVIDENCE, YOUR MINDS ARE LEFT IN SUCH
CONDITION THAT YOU CANNOT SAY THAT YOU HAVE AN ABIDING FAITH TO
A MORAL CERTAINTY THAT THE DEFENDANT IS GUILTY, THEN YOU HAVE A
REASONABLE DOUBT AND YOU MUST ACQUIT.

THE STATE IS NOT OBLIGED TO PROVE GUILT BEYOND ALL
DOUBT, ANY DOUBT, OR ANY SHADOW OF A DOUBT, BUT BEYOND A
REASONABLE DOUBT.

AND THAT CRITERIA APPLIES, OF COURSE, TO ALL OF THE

CHARGES AGAINST TEE DEFENDANT. IN ORDER TO DETERMINE TRUTH
FROM EVIDENCE, MEMBERS OF THE JURY, YOU MUST FIRST DETERMINE
THE CREDIBILITY OF THE WITNESSES WHO GAVE THAT EVIDENCE.

E_ 20 YOU SHOULD APPLY TO THE TESTIMONY THAT YOU'VE HEARD
5, | TESTS OF TRUTHFULNESS THAT YOU BELIEVE TO BE RELIABLE--THAT YOU
s |USE IN YOUR EVERYDAY AFFAIRS.

2 AMONG SUCH TESTS, I SUGGEST THAT YOU CONSIDER, AS THE
2¢ | EVIDENCE DISCLOSED IT, THE OPPORTUNITY BACH WITNESS HAS TO SEE,
2¢ | HEAR, INOW, UNDERSTAND AND REMEMBER THE MATTERS ABOUT WHICH

11-25-87
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

ALAMANCE COUNTY 84 CrS 1257-59;
87 CrS 12792-94
STATE OF NORTH CAROLINA
V5.
AFFIDAVIT
RONALD JUNIOR COTTON,
Defendant.

The undersigned, W. PHILLIP MOSELEY, being first duly swom does
hereby depose and say as follows:

|. Along with Daniel H. Monroe, | represented the defendant in the above
referenced cases. | was court appointed to represent Mr. Cotton at s first tnal
January of 1985 before Judge Anthony Brannon, and after his conviction at that
trial | also was court appointed to handle the appeal to the North Carolina Supreme
Court.

2. The first tnal results were overturned by the North Carolna Supreme
Court and the case was sent back to Alamance County because of the mal court's
exclusion of evidence I:hn_lud identified another suspect during
a police lineup.

3. At some time after the conclusion of the first trial in 1985 |
-:himndﬂwlﬂuminghﬁ.fuﬂmulmﬁmuialshrmu]dmwid:nﬁfy
that he was the man who had raped her. She later claimed at Mr. Cotton’s second
trial that she could have made this identification from the beginning but she had
been afraid to do so.

4. Afier Mr. Cotton’s first mal, he was subsequently indicted on new
charges involving burglary, rape and sex offense arising out of the assault on

_Subwqunﬂh«lh::huwﬁ'mbmhﬂxﬁmpmnmd-

cases were consolidated for tnal
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5. Hr,hiunmcmdqurmmdhh.tnnmnhiummdjm?uiﬂinthn
Alamance County Superior Court beginning in November, 1987 before Judge D.
Marsh McLelland.

6. As our investigation into this matter continued it became evident that,
Mhhﬁﬂhﬁ:mam&mmmuﬁMhﬁh
case was less than abundant. In fact, much of the evidence was incomsistent with
the guilt of our client Mr. Cotton.

T mmwmufmm“mmmmmm
mBﬂHyLmMmchhﬁqmm&mmPumhm
crimes. Poole had confessed to a fellow inmate named [ Hammonds and
we called Mr. Hammonds to the witness stand. Mr. Hammonds testified dunng a
lmgﬂ:ywirdhthumm#nfﬂ:cmuufMﬂyﬂMhﬁ.thMh
fact confessed that Ronald Cotton was in jail for the crimes that Poole had
committed.

8. Mﬂ:tmyudnfﬂuuillwellmlwmdﬂuthnl:hldmnfmudml
person named Dennis Bass. We immediately made a motion for the court to re-
mhM[ﬂr:ﬁMhﬂmmhmMmﬂijfw
deliberations) or alternatively for a mistrial or for a new tnal The tmal judge
denied our motions and the jury began their deliberations. We later obtaincd
mﬂhmyﬁmhk.ﬂmmdwwmﬁkdmmm.ﬂm‘swﬂnt
counsel.

9. Mﬁﬂm“nwﬂmmw&cﬁm:egnﬂmg.hbby
Poole. In addition to Mr. Poole’s confessions we had cvidence that Mr. Poole had
mm:mﬂmmﬂmmmmlmgmm
Burlington during the time period the crimes occurred for which Mr. Cotton was
convicted. The modus operandi involved in the Jennifer Thompson and [
-mwm;imﬂnmuﬂlHMInwhichMr. Poole had
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confessed to the police. In addition, an important piece of physical evidence was a
hlmdrputﬂmmfmndnunmrmdnunh{l.-hnm:udﬂﬁlhhnd
was inconsistent with Mr. Cotton's blood type but was consistent with Mr. Poole’s
blood type. In addition, | N s B voyfricnd, testified that
during the night of the assault on Ms. Il he had been at her house but that he
had not been cut and did not bleed himself.

10. Duringﬂmhulﬁpﬁmufl!tstrwnlnmluhnﬂlM:.-mdhh
Thompson reviewed identical live linc-ups. Ms JEBl picked out a member of
the lineup who had strikingly similar facial features to Mr. Poole and very
dissimilar facial features to Mr. Cotton. Ms. Thompson had some trouble
selecting between the same person who Ms [l picked and Mr. Cotton
himself, and only after some wavering did she pick Mr. Cotton. In addition the
composite picture that had been developed by the police department was very
close in appearance to Mr. Poole and again strikingly dissimilar to the facial
features of Mr. Cotton.

11. During Ms. [JJJJJi testimony she testified that she had observed her
assailant make an unusual “grin” facial expression. During Mr. Poole's voir dire
testimony | saw him make a similar "stress grin” facial expression.

12. Theic is no question that at Mr. Corton's second trial the crux of our
defense was the evidence regarding the guilt of Bobby Poole for both the
ﬁumpammd-chugu This was a very hotly contested issuc at the
second tral

13. Judge McLelland did not allow the Bobby Leon Poole evidence to be heard
hyih:jmymdwefe!tlhﬂthhmhngm:ywﬂlhwbunmbyﬂmuiﬂm
and was certainly the central issue for our client’s appeal.

14. 1 was completely shocked that my clicnt's appellate counsel, Mr | N
I ¢ccided not to brief the issue regarding the inadmissibility of the Bobby
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Leon Poole evidence and therefore waived that issue as an issue on appeal. In
E;htnfhﬁ.tnum'sﬁm:ppulluﬂuﬂnrﬂiﬂuﬂhlsmwtnmm&
mf;uphmhmnmlmhb&hhhw:mm&
mmmwﬁmmmmﬁmm:wmﬂmud
that Mr. Cotton would be granted a new trial.

15. On January 10, 1989 I wrote Mr. [ 2 1etter wherein I noted that he did
nﬂwmthtﬂuhbyl.um?mki:mmdﬂdhhnmulcphmem:mding
his research notes on that issue. A copy of that letter is attached hereto as Exhibit
Amﬂhum'pmmdhnﬁnhyr:fmﬁifﬁﬂhrmfmﬂt hﬁ.-n:wdid
telephone to discuss this matter with me.

16. The second trial also contained some surprise testimomy from Mr. Byrum
the owner of Somers Seafood where our client worked. Mr. Byrum testified that
our client had fondled waitresses and otherwise acted inappropriately on the job.
Thilhlﬂﬂﬂ}'ﬂﬂtlllmmﬂﬂﬂr,cm'lﬁﬂmhﬁﬂﬁh
evidence had not been elicited during the first trial nor had any discovery been
provided regarding this testimony. Mr. Byrum had testified at Mr. Cotton's first
trial and had made no mention whatsoever of any inappropriate sexual behavior by
Mr. Cotton. 1 also had out of court discussions with Mr. Byrum and he had never
wmﬂﬁsmmlﬂmhdmmmﬁmummwﬂm
mhﬁhmwhﬂhwmmhﬁmﬂrmm
alleged evidence. Suffice it to say that this evidence from Mr. Byrum came as a
complete surprise to me during the trial.

17. Thtﬂynm:ﬁdminmyqinhnmhnmﬁdmmy:ﬁuﬂinﬂijy‘:
qumd[diﬁnntfmldntlhudmmphmﬁwnﬁhhﬂidmhmiﬂm
adequately attempt to meet this evidence satisfactonily.

18. 1 have always been troubled that the State of North Carolina convicted the
wrong man when they convicted Mr. Cotton of these crimes. I certmnly feel that
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had the jury been allowed to hear the evidence regarding Mr. Poole a different
result would have been obtained. In the absence of the jury’s knowledge of the

Mttﬁmml&hmnﬁcmmyﬁmhﬁ B}mptjudimdmy

nhenttnlhepnunwhﬂ-:ﬂummm[mhr
Swom to and subscribed before me f"




MosgLEY AND WHITED, P.A.

ATTORNETS AWD COUNSELORE AT LAW
§ COURT SQUARE NE
GRAHAM, SORTH CAROLIMNA 27253

W L SO RELEY TELEPHONE
G- METTH WHITED i BIT- 088

January 10, 1988

Assistant ﬁmlllu Dafendar

OFFICE OF THE APPELLATE DEFENDER
STATE OF MORTH CAROLINA

E West Hargett Street

Post Office Box 1070

Ralaigh, North carolina 27602

Re: 5State v. Ronald Junior Cotton
Alamance County File Numbers g4 Crs 10257-10280
Alamance County Fila Numbers 87 CrS 12792-12794

===:$===:I:::::t::::!::===:====l======l==:E====

Dear Mr. -

Thank you for the copy of your most excellent brief in the above capt ioned
matter.

1 noted that you did not pursue the exclusion of evidence that Leon Poole may
have besn the parpetrator. Since 1 have a similar issue in the office at the
present time, { wonder {f you would be kind encugh to call me about your
research notes on that 1sSsue.

Thanking you in advance for your consideration, 1 remain
Sincerely,
MOSELEY AND WHITED, P.A.

€,
i W. Phillip Moseley

- -
R
£

gy

HP"I]F '-' g



NORTH CAROLINA [N THE GENERAL COURT OF JUSTICE

SUPERIOR. COURT DIVISION

ALAMANCE COUNTY 84 Cr5 1257-39,

87 CrS 12792-9%4
STATE OF NORTH CAROLINA

VS
AFFIDAVIT
RONALD JUNIOR COTTON,
Defendant:

The undersigned, DANIEL H. MONROE, being first duly swom does
hereby depose and say as follows:

1. Along with W. Phillip Moseley, | represented the defendant in the above
referenced cases. | assisted Mr. Moseley at his first trial in January of 1985 before
Judge Anthony Brannon,

2. The first tnal results were overtumed by the North Carolina Supreme
Court and the casc was sent back 1o Alamance County because of the trial court's
nﬂminnufrﬁd:nnﬂhﬂ_hldidmﬁﬁadmmupmdming
a police lineup.

3. At some time after the conclusion of the first trial in 1985 [N

I <!=imcd that after secing Mr. Cotton at his first trial she could now identify
that he was the man who had raped her. She later claimed at Mr. Cotton's second
trial that she could have made this identification from the beginning but she had
been afraid to do so.

4. After Mr. Cotton's first trial, he was subsequently indicted on new
charges involving burglary, rape and sex offense arising out of the assault on

I bscucnily the charges from both the Thompson and [N
cases were consolidated for trial.

5. Mr. Moseley and | represented Mr. Cotton at his second jury trial in the
Alamance County Superior Court beginning in November, 1987 before Judge D.
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Marsh McLelland.

6. It was evident that, absent the identification by the two victims, the other
physical evidence in this case was less than abundant In fact, much of the
another man, Bobby Leon Poole, was claiming to have been the perpetrator in
these crimes. Poole had confessed 1o a fallow inmate named [N Hammonds
and we called Mr. Hammonds to the witness stand. Mr. Hammonds testified
during a lengthy voir dire hearing outside of the presence of the jury that Mr.
Poole had in fact confessed to committing these crimes and that Cotton was in jail
for crimes he, Poole, had commiited.

8. The trial jury was never allowed to hear the evidence regarding Bobby
Poole. In addition to Mr. Poole's confessions we had evidence that Mr. Poole had
committed a series of very similar offenses against single women living alone in
Burlington during the time period the crimes occurred for which Mr. Cotton was
convicted. The modus operandi involved in the Jennifer Thompson and [
I cricnics was strikingly similar to other crimes to which Mr. Poole had
confessed to the police. In addition, an important picce of physical evidence was a
blood spot that was found on a storm door at Ms. [JJlnouse and this blood
was inconsistent with Mr. Cotton's blood type but was consistent with Mr. Poole's
blood type.

9. There is no question that at Mr. Cotton's second trial a main focus of our
defense was the evidence regarding the gmlt of Bobby Poole for both the
Thompson and[i charges. This was a very hotly contested issuc at the
second trial.

10. Judge McLelland did not allow the Bobby Leon Poole evidence to be heard
by the jury and we felt that this ruling may well have been error by the trial court
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and was certainly the central issue for our client's appeal.

11, Iwu:mplﬂdylhuckndﬂ:nnynli:nﬁtpp:ﬂmnmd,hlr-
I cccided not to brief the issue regarding the inadmissibility of the Bobby
Leon Poole evidence and therefore waived that issuc as an issuc on appeal. In
light of Mr. Cotton's first appeal to the North Carolina Supreme Court and the
court's opinion in that matter | certainly felt that the judge's decision regarding the
inadmissibility of the Bobby Poole evidence was potentially a winning issue on
appeal and that Mr. Cotton would be granted a new trial.

12. The second trial also contained some surprise testimony from Mr. Byrum
the owner of Somers Seafood where our client worked. Mr. Byrum testified that
our client had fondled waitresses and otherwise acted inappropriately on the job.
This testmony came as a surprise 1o me as Mr. Cotton's trial attorney in that this
evidence had not been elicited during the first tnal nor had any discovery been
by the prosecutor in this case mor had the prosecutor ever even informally
mentioned this alleged evidence. Suffice it 10 say that this evidence from Mr.
Byrum came as a complete surprise to me during the trial.

13. The Byrum evidence in my opinion was harmful to my client in the jury's
eyes.

14. quuummmnﬂmuﬂmmmm







STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
ALAMANCE COUNTY SUPERIOR COURT DIVISION
CASE NMOs B4 Crs 10257-59%,
B7 Crs 12792-94

STATE OF NORTH CAROLINA }
)
v. ) AFFIDAVIT
)
RONALD JUNIOR COTTON R
rave [ veirs cviy svorn, states:
1. I currantly work in the Department of Wal-Mart in

Burlington, North Carolina. 1In 1984, I was a waitress at Somers’
seafood Restaurant on West Webb Avenue in Burlingten.

2. In 1984, Ronald Cotton was alsoc employed at Somers’.
Ronald washed dishes, helped in the kitchen, bussed tables, and
mopped. Ronald was nice to me, and I like him. He never made any
passes at me or at my daughter . who alsc was a waitress at
Somers’. I do not remember any complaints about him fgfm other
waitresses either.

3. On one occasion, Ronald called me at home and asked for a
ride somewhere. I did not give him one. On another occasion, my
daughter -qnv- Ronald a ride home. He did not make a pass at
her on this occcasion.

. I am a wvhite female, currently 49 years-old. My daughter

-il currently 28.

SBworn to and subscribed bafore me
this the 23 day of M

;‘“tﬂf? Publie
My Commission expires: - -‘aﬁ'




STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
COUNTY OF ALAMANCE SUPERIOR COURT DIVISION
Case Nos. B4 CR 10257-59
87 CR 12792-94
STATE OF NORTH CAROLINA )

VS. ; AFFIDAVIT

RONALD JUNIOR COTTON ;
nm- being duly sworn, states:

1. I am a cook at Somers’ Seafood Restaurant on West Webb
Avenue in Burlington, North Carolina. I have been at Somers’ since
1975.

2. I was a cook at Somers’ in 1984, when Ronald Cotton was
also employed at Somers’. Ronald was a part-time employee.
Typically, he would come to work between 4:00 and 5:00 p.m. His
duties included making hush puppies and french fries and sweeping
up and mopping. Ronald was a good worker and was well-mannered.
He never bothered nor made passes at any female employees in the
kitchen while I was present. I never heard him say an ugly word.

3. 1 was very surprised when Ronald was arrested for rape.

4. No police officers or attorneys interviewed me during the
investigation or in preparation for Ronald‘s trial.

8. I am a black female, currently 50 years old.

Sworn to bafore ma this
23 day of ;Ev’" , M993.

NOT, LI
My commission Expires [0 -F -2/




STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
ALAMANCE COUNTY SUPERIOR COURT DIVISION
CASE NOs B4 Crs 10257-59,
87 Crs 12792-94

STATE OF NORTH CAROCLINA

V. AFFIDAVIT

RONALD JUNIOR COTTON

BUH‘H"I- being duly sworn, states:
1. I am a waitress at Somers’ Seafood Restaurant on West Webb

Avenue in Burlington, North Carcolina. I have been employed off and
on at Somers’ since 1978,

2. 1 was a waitress at Somers’ in 1984, when Ronald Cotton
also worked there. Ronald was always a gentleman towards me. On
some occasions he would help me carry things to my car. Ronald
never harassed me, nor did I ever see him harass any of the other
female employees. About 3-5 waitresses would be on duty when
Ronald worked. I do not know what kind of employee Ronald was.

3. I am & vhite female, currently 42 years-old.

Sworn to and subscribed before me

this the L3

Notary Public

My Commission exp






